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ST. JOHN'S LAW REVIEW
failure to act, evidently born of a refusal -to incur expense which
would enable the covenantor to fulfil his contract. To permit miti-
gation of damages in such an instance would be to sanction the
breach of a contractual duty, due entirely to lack of good faith or
diligence. Such is not the intendment of the rule enunciated in Mack
v. Patchin nor of any concept of the law.
E. P. W.
TRUSTS-VALIDITY OF CONVEYANCE OF REAL PROPERTY.-De-
cedent had been engaged in the real estate business, taking title
to property in the names of dummy corporations, of which he was
president and sole stockholder, or in the names of his clerks. He
executed two instruments certifying that certain property which he
had conveyed and property to be thereafter conveyed to one of these
corporations belonged to his son; he also stated to others that he had
given the property to his son. The conveyance of the property was
made after the declaration of trust; the corporation received the deed
upon this trust and for the purpose of carrying it out, and all the
partners regarded the property as belonging to the son. There was
no consideration for the conveyance, but an implied promise and
understanding to execute a deed to the son for whose benefit the
property was so transferred. After the father's death, the papers
were found in the possession of the son and subsequently the corpora-
tion, by his direction, transferred the property and paid him the pro-
ceeds. By his will, the decedent attempted to divide his property
equally between his son and daughter. On the accounting of the son
as executor, he claimed the moneys which he bad received as the
purchase price for these properties, to which objections were filed by
the daughter's children, through their guardian, and the co-executor
of the estate. The Appellate Division, affirming the Surrogate, held
that the money must be accounted for; that it belonged to the cor-
poration. On appeal, held, reversed; the title which passed to the
corporation was held for the son to whom the property belonged,
and he was entitled to the proceeds thereof; the corporation was
chargeable with the knowledge of its president that the conveyance
was subject to a trust for the benefit of the son, and the entries in
the corporate books that the properties belonged to the son were
evidence of the fact that the corporation recognized the trust. Matter
of Brown, 252 N. Y. 366, 169 N. E. 612 (1930).
or can convey but will not, either from perverseness or to secure a better
bargain; or if he has covenanted to convey, when he knew he had no power to
remedy a defect in his title; or where it is in his power to remedy a defect
in his title and he refuses or neglects to do so; or when he refuses to incur
expenses which would enable him to fulfil his contract." Supra Note 1, Mack
v. Patchin, at p. 172, per Chief Judge Earle.
RECENT DECISIONS
There is no particular formality required or necessary in the
creation of a trust; 1 it is valid if the intention is clear. The owner
of property may create a trust not only by transferring the property
to another person as trustee, but also by declaring himself a trustee.
The statute 2 requires that a trust relating to real property be created
or declared by a deed or conveyance in writing subscribed by the
party creating or declaring the trust, but if it relates to personal prop-
erty, it may be made by parol. Such a declaration of trust, although
gratuitous, is valid and need not be made to the beneficiary nor the
writing given to him; it may be proved by admissions that the prop-
erty belongs to another.3 Any agreement or contract in writing,
made by a person having the power of disposal over .property,
whereby such person agrees or directs that a particular parcel of
property or a certain fund shall be held or dealt with in a particular
manner for the benefit of another, in a court of equity raises a trust
in favor of such other person against the person making such agree-
ment,4 and the statute of frauds will be satisfied if the trust can be
manifested or proved by any subsequent acknowledgment by the
trustee, as by an express declaration, 5 any memorandum to that
effect,6 or any writing in which the fiduciary relation between the
parties can be dearly read.7  In the principal case, the instruments
executed were sufficient to declare a trust in the property and it was
effectually declared by the entries which subsequently appeared in the
corporate books.8 Where it appears by competent written evidence
that the person holding legal title is only a trustee, it opens the door
for the admission of parol evidence to explain the position of the
parties.9 The conveyance to the corporation was with an under-
standing that it execute a deed to the son. It could not keep the
property and benefit by repudiation and its own wrong.10
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